The Politics of Intellectual Property Rights 
Intellectual property rights have a critical role in a knowledge-based world. Their creation, control and exploitation is increasingly the basis of wealth. Affordable access is central to economic and social inclusion. There are growing concerns that current regimes do not correctly encourage or reward their creation, nor do they provide “fair” routines (and controls) for non-commercial access. This has led to pressures for change from all sides. But there is no consensus on how current IPR regimes should be reformed to better reflect the ways that knowledge and content are now created, to recognise, encourage and reward creativity and to protect investment and identity, within socially acceptable and enforceable frameworks. The consequences include a rising tide of infringement, from those who claim moral or academic justification, through grey (and not so grey) areas of industrial and artistic imitation to the involvement of organised crime in large scale copying, as well as an apparent decline in the rate of genuine innovation.
 

The active lobby groups might be summarised (in no particular order) as: 

· Film and Music industries seeking to prevent the unauthorised distribution (including commercial piracy) of new productions and back archives

· Technology and infrastructure suppliers seeking flows of cheap or free content to stimulate Internet and/or Broadband take-up and sales of equipment

· Life science industries (Pharmaceuticals and Biotechnology) whose IPR protection is greatly shortened by the timescales for very expensive Western testing and approval routines 

· Developing countries who see royalties and premium prices being used to fund research and testing routines that do not appear relevant to their needs and priorities 

· Publishers and distributors seeking to protect existing revenue flows while exploring new business models

· Academics and educators seeking uncharged access to content and cheap or free software akin to that which they have enjoyed in the past via libraries (including deposit libraries) and educational licenses

· ICT service providers, including outsource suppliers, seeking cheaper, more reliable software (often open source) to help meet customer needs and improve margins

· ICT software suppliers seeking premium prices for value-added proprietary software which may build on IPR which has been put in the public domain under licenses which include conditions on future use  

· Communications service providers (Telcos and ISPs) seeking cash flows from content carriage to survive, but not wishing to be piggy-in-the-middle in disputes over ownership or access rights    

· Communities of  enthusiasts seeking to exploit technologies and use legally-acquired content in novel ways not foreseen or explicitly authorised by the rights-holder
· Libraries (including deposit libraries) and museums seeking to make their collections available to wider audiences and/or to generate new sources of revenue 

· Creators (including staff and contractors) who feel that their rights are devalued by society or have been transferred under pressure (e.g. IPR clauses in standard terms and conditions for employment) 
There are other interest groups but these appear to be less active.

The situation becomes more complex when one tries to map players onto lobby groups. Major organisations, public or private, may have different divisions/departments active in competing lobbies. Those with mixed motives may, however, also be those with most interest in finding ways forward to satisfy conflicting needs by providing win-win solutions. 

Many of the underlying issues are not new. What is new is the way in which past compromises have broken down over the past decade. The reasons for this include: 

1) the growing complexity of modern products and services. 

In some industries the main investment is often no longer in the original creation of the product but in testing it for use. This can mean that the period of protection, once the product has been brought to market, is too short to give an adequate reward. It can also result in the premature launch of inadequately tested products. 

Pharmaceuticals provide one example. Compounds are commonly patented when first produced but it may be years before their potential use and side effects are identified. There is then a period of assessment as to whether they have a potential market that could repay the hundreds of millions it can cost to get them through the approval systems of the US and EU. At this point the majority of compounds “vanish” - not available to other than the rights owner who has decided they are not worth the effort of proceeding. It may then take a decade or more to get safety approval, with many compounds failing on the way. The company may then have only 4 - 5 years of patent protection in which to secure a return on investment.             

Computer Software is another example. The cost of thoroughly testing complex software before it is launched on the market can be many times the cost of the original specification and coding, whether covered by patent protection or copyright. In consequence there are pressures to release before it has been properly tested, for the early users to find the errors, alias “bugs”: hence the case for “open source software” (under a variety of licenses, many of which are not “free”) with suppliers and users co-operating in the testing process and users having access to the information necessary for amendment.   

2) the increasing separation between creation and ownership. 

The enforcement of rights and collection of copyright revenues after the creators are dead is not new, nor are the symbiotic relationships between author/artist and publisher/agent, nor is the generation of patents by a research centre for licensing elsewhere. But the growth of organisations whose main purpose is to collect revenues for portfolios of trademarks, patents or copyrights (whether local or overseas), without providing local value-added services, provides an easy political target for those who wish to avoid paying. 

3) the growing financial pressures on all concerned. 

The pressures on corporations to generate returns to pay the pension funds and insurance companies who now own them are matched by the pressures on schools, colleges and universities to deliver more for less and on developing nations to boot-strap their own economies while maintaining debt repayments. Museums and libraries are under similar pressure to generate revenues from collections (e.g. of letters, diaries, photographs et al) where the IPR may be complex.  

4) changes to the nature of creation and dissemination 

The technology has fundamentally changed the dynamics of some forms of research, development, content creation and publishing but not others. The creation of knowledge is increasingly being networked around the world and it is said that more information now resides in mailboxes (organisational or personal) than in structured databases or archives, let alone rights management “systems” (digital or traditional). Meanwhile the costs of bringing a new film, pharmaceutical or software product from concept to market have grown, while the cost of replication has tumbled. This has led to a growing view that “one size does not fit all”.  

Technology now allows levels of access (via Fair Usage, Statutory Deposit Libraries and National Archives) which could undermine the commercial models of many content publishers. This problem is particularly acute where material has high production costs and small paying audiences or where the rewards from commercial piracy are high. This has led to proposals for legally supported Digital Right Management systems, originally to protect material from unauthorised use, now increasingly to actively promote revenue-earning access. This has lent urgency to calls to review the principles of Fair Usage in a world where “open access” to knowledge and education can be seen a “right”, as one of the main wealth creating industries of the future or as both. 

Sometimes we can relate the breakdown of past compromises with current challenges.

· The Wellcome Foundation (NB Foundation not Trust) justified its prices to Third World countries by funding non-commercial research programmes to meet their direct needs and donating supplies to those unable to pay. Those policies were so successful that others felt compelled to set up their own charitable trusts to compete. After the Foundation was sold those programmes were shut down and the donations of product ended. Soon afterwards the first country threatened, successfully, to bypass Western patent protection unless prices were slashed.

· To get the private members’ bill to extend copyright to cover computer software through both Houses of Parliament without opposition, the founding members of the Federation Against Software Theft agreed to make their software available for educational use at 1p per licensed copy. Some drafted “swing licenses”, with a royalty to swing if the system was also used for commercial purposes (as might happen with a University computer bureau being used by an oil company for complex analyses), but these were complex and most lapsed. So too did the 1p educational licenses. A major driver in recent years for the use of uncharged, shareware (not necessarily the same as open source) has been the cost of proprietary software at a time when student numbers are rising faster than University revenues. Nonetheless, large software firms are often aware of the value added to their market positions by educational use and provide special terms. 
·  “Fair usage” routines have grown up over many decades to enable scholars and others to use limited amounts of copyright material without buying a copy or paying a royalty. These first came under pressure with the growth of charged on-line abstracting, when it was claimed that the abstract should be viewed as an uncharged advertisement. When on-line full text distribution became practical the routines began to breakdown. Now we also have library and museum digitisation projects stalled because the copyright ownership of much of the material donated and archived this century is unknown (e.g. war time diaries and photographs), even before allowing for the possible rights of those portrayed.    

Other linked issues include:

· Routines and responsibilities for disputes resolution, both national and international, including clashes between IPR regimes and regulators (e.g. US patents on business methods or traditional medicines)  

· IPR in research which is networked across individuals and organisations with different objectives and funding sources (including the future of PhD and citation based academic structures)

· Routines for the availability of publicly funded (or more often part funded) material

· Routines for the availability of material where the rights ownership is unknown, unclear or in dispute 

· The use of IPR to suppress innovation (e.g. the long life light bulb designs patented from the 1920s onwards which were finally brought to market over 50 years later) and/or IPR controlled by those unable to bring it to market (lack of skills, resource, technology etc.) 

· Patent and copyright in DNA and image (do we each have copyright in our own, if so …)

· The position of rights management, protection, copying and reverse engineering tools 

· Cross-border and cross-agency co-operation when commercial piracy or industrial espionage is linked to organised crime or terrorism, sometimes with state participation 

· Pressures for compulsory licensing for digitised services or for strategic products, as defined by local governments, conflicting with global pressures (via WTO) for greater control by rights owners. 
· Conflicts between academic creativity based on the free exchange of knowledge and pressures on Universities and funding agencies to exploit IPR generated in the programmes they fund
This paper has not distinguished between patent, copyright and other forms of IPR, but the incentives, economics and the level and nature of innovation and piracy given by different forms of IPR can be very different and it is being argued that some have been stretched to cover new forms of creation and protection which would be better covered by different regimes. 

The need is for constructive debate, across interest group boundaries, to identify those areas where consensus can be reached around a new set of compromises that will command the social support necessary for future creativity to be encouraged and fairly rewarded 

The recent paper by the Royal Society, “Keeping science open: the effects of intellectual property policy rights on the conduct of science” www.royalsoc.ac.uk/files/statfiles/document-221.pdf might provide a more balanced start point for discussion than recent European and American positions at the World Trade Organisation but the debate will be long and hard and will only be resolved internationally as the West comes to respect the traditions of the East and both can agree to balance the rights of the haves,  the aspirations of the have-nots and the need to encourage future creativity rather than “merely” protect that of the past..  
�Do you have any citations to show that this is genuinely the case?


�not sure if I've seen such a licence. What normally is required is publication of the containing software's source code under a similar licence, with modification and reuse allowed. Hard to fit in one sentence I know :-)  
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