Directive on Computer Implemented Inventions  -Draft Reply to MP and MEP enquiries 

Drafted by Conservative Internal Market Spokesman Malcolm Harbour MEP

Thank you for your letter regarding your concerns over the proposed EU legislation that lays down the rules for the patentability of computer implemented inventions.

Conservatives have consistently supported the need for the European Union to have a clear patent regime that excludes computer software and business methods from patentability. This will reinforce the EU's competitive position and give us a different regime from the US and Japan, where patents are being granted in both these areas. Doing nothing is not an option. European Patent Offices are already dealing with applications for patents involving software in different ways in different countries. Therefore, the European Commission has put forward a Directive that is intended to lay down clear rules under which inventions including computer software can be considered eligible for patenting.

This proposal Directive on Computer Implemented Inventions is not intended to extend existing European patent law into any new areas. It is designed to give patent inspectors an unambiguous legal framework within which they can make judgements on the patentability of inventions containing computer software. It is intended to give them secure legal grounds for refusing a patent for an invention involving pure software, algorithms, or business methods, which can be sustained if later challenged in court. The Directive does not affect the development of open source software, a point of great concern to many software professionals. 

The original Directive text has been controversial. The details are critical, which is why there has been so much argument about them. The patentability rules must be broad enough to ensure that pure software and business methods are effectively excluded. At the same time, they must not be so all embracing that they damage the legitimate protection afforded to other categories of inventions where software produces a genuine technical effect. 

Conservatives have been keen to ensure that the interests of all parties are taken into account and that a workable and effective proposal is agreed. Conservative MEPs, at the First Reading in the European Parliament, supported many clarifying amendments. An extensively revised text is now being debated by the EU Member States. It is expected to be approved in December 2004 after which the second reading in the European Parliament will begin. Advance copies of the likely text show that it has been significantly improved compared to the original. However, it is likely that further changes will be proposed, particularly concerning the definition of the "technical effect" that must be demonstrated before any invention involving computer software can be patentable.

The European Parliament is expected to vote on the new proposal in February 2005. Conservative MEPs will be studying the new text in detail and listening to the views of interested parties before deciding their final position. In the end, we want a Directive that will effectively safeguard the European economy against patents on pure software and business methods, while preserving a balanced patent regime that will protect innovators and encourage innovation. In view of the difficulties of achieving a satisfactory balance, we will also insist on three year review clauses so that the proposed rules can be amended if they are not having the desired effect.

Malcolm Harbour MEP is leading the Conservative response to this proposal. He can be contacted by email on mharbour@europarl.eu.int.

