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Intellectual Property Rights– A bit of Background

What are Intellectual Property Rights?

Intellectual property, often known as IP, is a way of describing the ownership of intangibles as opposed to physical items.  Intellectual Property relates to creations, innovations and inventions and the IP owner can control and be rewarded for the use of that IP through Intellectual Property Rights (IPR), which take the form of copyright, trademarks, patents and designs. This encourages further innovation and creativity to the benefit of us all. Sometimes it is necessary for IP Rights to be applied for and granted before IP can be protected, but some IP protection such as copyright arises automatically, without any registration, as soon as there is some form of physical record of the work that has been created.

Underpinning investment in, and reward of, creativity and inventiveness, is the UK’s intellectual property regime. Generally speaking, IP laws in the UK and elsewhere aim at safeguarding creators, inventors and producers by granting them certain time-limited rights to control the use made of their creations, inventions and productions.  IP legislation balances the interests of right holders to protect their creation and investment with the public interest in access to the material. It is worth noting that, on the whole, right holders are not interested in locking up the material they own but want it to be accessed provided they receive adequate remuneration and retain a degree of control.  The UK Patent Office holds responsibility for policy and legislative changes within the field of IP.

What are the different kinds of Intellectual Property Rights?

Copyright, Patents, Trade Marks and Designs are the four principle categories of Intellectual Property Rights.  They have different applications depending on the nature of the work for which protection is sought, and more than one type of IPR may apply to the same creation.  

Copyright applies to material - literary and artistic material, music, films, sound recordings and broadcasts, including software and multimedia. Copyright allows the creators / licensees of this material to control its use in a number of ways.  For instance they can control the making of copies, issuing of copies to the public, performing in public, broadcasting and online use.  Copyright also gives the creator the moral right to be identified as the author of material and to object to distortion or mutilation of it.  It should be noted that copyright does not protect ideas, names or titles.  For an idea to gain copyright protection it must be reduced to a tangible form, recorded on paper or other medium, such as tape.  The production of copyright material usually involves creative skill and /or labour.   Without protection it would be impossible to control and obtain reward for the exploitation of a copyright work.  Most uses of copyright material require permission from the copyright owner.  Copyright protection is automatic, there is no register for material in the UK but it is advisable for creators to ensure that they can prove their authorship (for instance by sending the work to themselves by registered mail but leaving the envelope sealed once it has arrived). 

Patents generally relate to inventions - new and improved products and processes that are capable of industrial application.  A patent gives an inventor the right for a limited period to stop others from making, using or selling an invention without his permission.  Effectively it is a bargain between the inventor and the state in which the inventor is allowed a short-term monopoly in return for allowing the invention to be made public.   Patents are about functional and technical aspects of products and processes.  Most patents are for incremental improvements in known technology – evolution rather than revolution.  The technology does not have to be complex but the following conditions must be fulfilled:- the invention must be new, it must involve an inventive step (which must not be obvious) and it must be industrially applicable.  Patented inventions are recorded in patent documents which describe the invention in technical terms and define the scope of protection. A patent can be altered or revoked if prior art is discovered.  Patents are territorial and give protection only in the country in which they have been awarded.  Patent rights usually last up to 20 years but certain patents can be extended beyond this.

Trade Marks are for brand identity of goods and services, allowing distinctions to be made between different traders.  A trade mark is therefore any sign that can distinguish the goods and services of one trader from those of another.   It can include words, logos, colours, slogans, three-dimensional shapes and even sounds and gestures.  It is, in simple terms, a “badge” of trade origin. It is used as a marketing tool so that customers can recognise the product of a particular trader.  To be registrable in the UK it must also be capable of being represented graphically  - i.e. in words and/or images.

Design Rights relate to product appearance. A design refers to the appearance of part or the whole of a product and results from the features of the lines, contours, colours, shape, texture or materials of the product or its ornamentation.  Design rights arise in addition to the general copyright protection given to the work (see above for copyright). There are two kinds of design rights in the UK: Registered and Unregistered Design Rights. Design registration gives the owner a monopoly on their product design, in effect they have a time-limited right to stop others making, using or selling a product to which that design has been applied or incorporated without their permission.  Unregistered design is a property right that subsists automatically in an original design and can be used to prevent unauthorised copying of the design. Two forms of unregistered design rights exist. The first covers the UK only and has been available since 1989. The second covers the whole of the European Community. The two forms co-exist, but differ from one another, so some designs may be protected by both rights, or only one, depending upon the circumstances. Advice will need to be sought on a case-by-case basis.  
Examples of Other forms of Protection

Confidentiality / Trade Secrets and Geographical Indicators

Confidentiality is a legal duty to keep information from unauthorised people. English Courts have developed a liability for breach of confidentiality. The remedies are similar to the ones for the infringement of IP rights, i.e. injunctions.  Geographical Indicators relate a product or service to a specific geographical area or region.  Competitors located outside that area are prevented from using the geographical name to describe their products.  For instance, ham cannot be sold as Parma Ham unless it comes from the Parma region, irrespective of any similarities there might be in processing or quality. 

Infringement and Enforcement

Infringement of IP rights can be deliberate or inadvertent. To stop infringements, rights holders can apply to the courts for injunctions; they might also claim damages for infringement or put out orders to surrender infringing goods. If infringing copies of works are being imported from outside the European economic area, HM Customs and Excise can intervene. Deliberate infringement of certain IP rights such as copyright and trade marks may be a criminal offence, particularly if infringement is committed on a large scale. 

Increasingly, businesses are exploiting their IP through contractual agreements and may transfer IP rights by licences (exclusive and non-exclusive) and assignments. Sometimes the terms of these agreements are broken, usually by non-payment of royalties, sales made outside the agreed territories or the enforcement of indemnity clauses.  This is another form of infringement. 

Like any other rights, intellectual property rights are rendered useless unless they can be properly enforced.  Public sector enforcement agencies such as Local Trading Standards Authorities pursue IP infringements for the benefit of both rights holders and consumers.  The UK Patent Office has also been working closely with others to improve actions taken against IP crime and has recently published a national IP Crime Strategy, to increase co-operation and information sharing between agencies and improve training for those at the front line.  Within the private sector there are many law firms specialising in IP litigation and there are a number of organisations such as the Chartered Institute of Arbitrators that offer mediation, arbitration and other forms of alternative dispute resolution. 

Liabilities and Insurance 

IP rights holders are exposed to the risk of infringement of their IPR, the resultant loss of revenue and the cost of enforcement litigation.  In addition, IP rights are not set in stone and can be challenged and even revoked which could have disastrous consequences for a business.  However, IP liabilities are not restricted to rights holders - all businesses are exposed to the risk of unknowingly infringing other people’s IP rights, and this is particularly true for companies that import, manufacture or distribute products.  Undertaking in-depth searches of patent, trademark or design registers prior to product development is one way to reduce exposure to risk.  Another way of minimising exposure to these risks is insurance which can cover litigation costs (to pursue or defend infringement, contest invalidity claims or enforce contractual agreements), loss of profit and asset protection.  A number of specialist insurers provide relevant cover.

Useful Websites and References

Intellect gratefully acknowledges IP, the UK Government’s Intellectual Property Website and the UK Patent Office Website, which have provided much of the material for this document. These and other relevant sites are listed below.

	Title and URL
	Description

	Intellectual Property (UK government IP website)

www.intellectual-property.gov.uk
	This website is an excellent source of information on the different kinds of IP and has links to relevant organisations. 

	UK Patent Office

www.patent.gov.uk
	The UK Patent Office has responsibility for policy and legislative developments in the area of IP.  Their website is an excellent source of information on all aspects of IP, plus a number of relevant links.

	Chartered Institute of Patent Agents (CIPA)

www.cipa.org.uk
	CIPA is the professional body for patent agents in the UK.  Although its title refers only to Patents, CIPA members also act in Trade Marks, Designs and Copyright,.  Trade Mark Attorneys may belong to CIPA 

	Institute of Trade Mark Attorneys (ITMA)

www.itma.org.uk
	The professional body for Trade Mark Attorneys in the UK. It plays a significant role in promoting the importance of registering trade marks – extending the protection offered by registration and increasing the benefits it brings.  ITMA was established in 1934.

	Olswang

www.olswang.com
	Olswang is one of a number of law firms specialising in IP and provides a portfolio of related services.

	Miller Insurance

www.miller-insurance.com
	Miller Insurance is one of a number of specialist insurers and provides a portfolio of insurance solutions for IP related exposures.

	Chartered Institute of Arbitrators

http://www.arbitrators.org
	The Chartered Institute of Arbitrators is a professional organisation for arbitrators, mediators and adjudicators.

	World Intellectual Property Organisation

www.wipo.int
	The World Intellectual Property Organisation was set up in 1967 to promote the protection of intellectual property through co-operation between states and collaboration with other relevant international organisations.

	European Commission Industrial Property webpages

www.europa.eu.int/comm/internal_market/indprop/index_en.htm
	The European Commission’s Europa Website gives access to the latest developments within the European Commission on IP related issues, including papers, press releases, communications and decisions.

	These are only a few of the links available to IP related organisations.  For a more extensive list of links and relevant documents please contact emma.fryer@intellectuk.org 


For further information please contact emma.fryer@intellectuk.org or visit www.intellectuk.org
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