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I
Overview

Intellectual property, often known as IP, is a way of describing the ownership of intangibles as opposed to physical items.  Intellectual Property relates to creations, innovations and inventions and the IP owner can control, and be rewarded for, the use of that IP through Intellectual Property Rights (IPR).  Generally speaking, IP laws in the UK and elsewhere aim at safeguarding creators, inventors and producers by granting them certain time-limited rights to control the use made of their creations, inventions and productions.  IP legislation balances the interests of right holders to protect their creation and investment with the public interest in access to the material.  This encourages further innovation and creativity to the benefit of us all.  The UK’s Intellectual Property Regime underpins investment in, and reward of, creativity and inventiveness. The UK Patent Office holds responsibility for policy and legislative changes within the field of IP.

Intellectual property is traditionally divided into two branches, “industrial property,” mainly patents and trade marks, and “copyright.”   The main Intellectual and Industrial property rights are: 

· Copyright - protects creativity and investment in creativity

· Database Rights – prevent copying of databases 

· Patents - protect inventions, mainly incorporated in mass market products
· Trade Marks - signs attached to goods or services which enable customers to distinguish one trader from another by identifying their origin 

· Design Rights – protect aspects of product appearance 

· Confidentiality – agreements not to disclose things like processes or constituents.  

This paper aims to explain the significance of IP in a knowledge economy and summarise the role of each intellectual property right.

Why is Intellectual Property important?

· Intellectual Property safeguards the creative and financial interests of creators, inventors and the general public

· Intellectual Property is economically significant:-

· Creative industries contribution to UK GVA was 8.4% in 2002  

· Creative employment totalled 1.9 million jobs in June 2002 

· Creative industries growth rate is double the rest of the economy

· Intellectual Property is vital for SMEs to protect their business, raise finance for growth and increase company value. 

· Intellectual Property provides a means of addressing public interest issues, e.g. consumer deception or safety concerns. 
Political Activity – recognising the importance of IP

· The IP Forum was set up in 2004 by the PM, chaired by Lord Sainsbury and Estelle Morris.

· The chief objective of the DTI is explicitly to promote science and innovation

· The 2003 DTI Innovation Report stated that creativity and inventiveness is one of the UK’s greatest assets and has always underpinned the UK’s economic success.
Enforcement of Intellectual Property Rights 

· Enforcement of Intellectual Property is crucial for right holders as well as consumers 

· It is key that the public enforcement agencies pursuing IP infringement such as local Trading Standards Authorities are adequately resourced.

· Recent policy developments include the EU Enforcement Directive and the UK Patent Office’s IP Crime Strategy.

II
Significance of Intellectual and Industrial Property

The DTI Innovation Report of 17th December 2003 acknowledged that creativity and inventiveness is one of the UK’s greatest assets and has always underpinned the UK’s economic success.
 This was also a primary focus of the DTI’s 5 Year programme: Creating Wealth from Knowledge. The DTI have expressed particular concern on the need to raise awareness amongst SMEs about their rights.  There are also issues of public interest raised by counterfeiting and piracy, such as consumer deception or safety concerns, or the involvement of organised crime. 
The Government also recognised the economic importance of science and innovation in the UK Online strategy produced in 2000 to “ensure that the UK is a world leader in the new knowledge economy”. In 2002, the creative industries were a significant player in the UK economy, contributing 8% to UK GVA.
  According to research undertaken by the Department for Culture, Media and Sport (DCMS), creative employment totalled 1.9 million jobs in June 2002, highlighting the importance of creative, knowledge-driven products and services to the UK economy in addition to the obvious social and cultural contributions. An EU Study estimated that the copyright industries and activities accounted for 4.7% of employment in the UK in 2000.
 

The industries relying on IP rights cross a number of Government departments such as DTI and DCMS; and while the Patent Office is theoretically responsible for legislative changes, there is no official ‘sponsor’ or ‘champion’ for intellectual property. 

III
Infringement and Enforcement of Intellectual Property 

Infringement of IP rights can be deliberate or inadvertent. To stop infringements, rights holders can apply to the courts for injunctions; they might also claim damages for infringement or put out orders to surrender infringing goods. Deliberate infringement of certain IP rights such as copyright and trade marks may be a criminal offence, particularly if infringement is committed on a large scale. 

Increasingly, businesses are exploiting their IP through contractual agreements and may transfer IP rights by licences (exclusive and non-exclusive) and assignments. Sometimes the terms of these agreements are broken, usually by non-payment of royalties, sales made outside the agreed territories or the enforcement of indemnity clauses.  This is another form of infringement. 

Like any other rights, intellectual property rights are rendered useless unless they can be properly enforced.  Public sector enforcement agencies such as Local Trading Standards Authorities pursue IP infringements for the benefit of both rights holders and consumers.  Within the private sector there are many law firms specialising in IP litigation and there are a number of organisations such as the Chartered Institute of Arbitrators that offer mediation, arbitration and other forms of alternative dispute resolution. 

Recent developments in this area include the adoption of the Enforcement Directive at European level in April 2004. The UK Government has from now until April 2006 to implement the Directive into national law: it is important that the Patent Office ensures the availability of adequate protection against counterfeiting and piracy for the benefit of both right holders and consumers who are threatened by counterfeit products (e.g. fake medicine or counterfeit drinks). 

The UK Patent Office has been working closely with others to improve actions taken against IP crime. For example, there has been IP training for Trading Standards Officers, and the Patent Office is working with the National Criminal Intelligence Service to improve the data on levels of crime. On 10th August 2004, the UK Patent Office published a national IP Crime Strategy, to increase the sharing of intelligence and coordination between different agencies involved in the fight against IP crime,  improve training for those working at the front line, and monitor progress by publishing an annual national enforcement report. 

It is key that the public enforcement agencies pursuing IP infringement such as local Trading Standards Authorities are adequately resourced. UK Trading Standards Authorities are already operating on tight budgets which might force them to drop investigations and the pursuit of serious IP infringement in courts, even when it involves the protection of vulnerable consumers from exposure to harmful products. 

IV
Intellectual Property Rights

The main Intellectual Property Rights are: 

A. Copyright - protects creativity and investment in creativity

B. Database Rights - prevent copying of databases

C. Patents - protect inventions, mainly incorporated in mass market products
D. Trade Marks - signs attached to goods or services which enable customers to distinguish one trader from another by identifying their origin 

E. Design Rights -  protect aspects of product appearance

F. Confidentiality – agreements not to disclose things like processes or constituents.  

A
Copyright

i
What is copyright?

Unlike patents or trade marks, there is no official register for copyright in the UK and most of Europe.  Copyright applies as soon as an author has (1) created a work which is original, i.e. not merely copying someone else’s work and (2) recorded it in some way (e.g. in written or electronic form). In the UK copyright of literary, dramatic, musical and artistic work lasts until 70 years after the death of the author; e.g. Elgar died in 1934, hence his work will come out of copyright end of 2004. Sound recordings are generally protected for 50 years from the year of publication.  Broadcasts are protected for 50 years from when the broadcast is made. 

It is common for an author to mark his work with the copyright symbol © followed by his name and the date of creation. This is not legally required in the UK but might be useful to prove the authorship in case it is contested. 

Work protected by Copyright includes:

· Original literary works i.e. novels, construction manuals, computer programs;

· Original dramatic or musical  works, such as songs

· Original artistic works including technical drawings, diagrams, maps;

· Published editions of works i.e. the typographical arrangements

· Sound recordings, films, broadcasts (by wire and wireless)

Copyright grants the creator the exclusive right to copy, distribute, perform, broadcast, communicate and make the work available to the public.  The creator may then give permission to others to use the work, normally in return for remuneration.  Copyright allows a creative work to have a value and that asset value is determined by the popularity of the work.  Copyright protects the expression of ideas but not the ideas themselves, nor information or concepts.  Unlike patents, copyright creates no monopoly: an author can come up with an identical work independently without infringing copyright. Additionally, authors have so-called moral rights, including the right to be identified as author (the paternity right) and the right that their work is not being subjected to derogatory treatment (the integrity right).

ii
Who owns the copyright?

In general, the author is the first owner of the copyright (unless a work is created in the course of an employment; in this case the copyright owner is the employer). Copyright grants an economic right to an individual in the first instance rather than a company: it is normally an individual author at the start of the value chain who depends on royalties to earn his or her living. This is another significant difference to patents and trade marks where the first owner of the rights is generally a company that pays its staff a salary to come up with new products.  

iii
Value of copyright  

Copyright provides its owners with legal protection if they want to make their works available and accessible for a broad public via licences or assignments; copyright owners want to share their creations with as broad a public as possible hoping for remuneration. Copyright rewards the labour of the individual creator and investment of other copyright holders, such as publishers who will only invest in new creative talent in the knowledge that they have an opportunity to recoup their investment through the rights afforded by copyright. It is partly through their collective management societies (e.g. Authors’ Licensing and Collecting Society (ALCS), Phonographic Performance Ltd (PPL), Mechanical-Copyright Protection Society (MCPS) and the Performing Right Society (PRS) in the UK) that they are able to protect their interests and rights, also on international level.

Recent press focus on intellectual property has concentrated on developments in technology. It is undeniable that new digital distribution methods and illegal file sharing have provided challenges, particularly to the UK music industry.  However, IPR exist just as much online as they do in the off-line world: as use of the Internet for e-commerce becomes more commonplace, new business models have emerged, in particular in the music industry.  The record companies have licensed around 800,000 tracks to over 25 online services operating in the UK.  Acting for the composers and publishers, the MCPS and the PRS have responded to the challenge by creating a simplified and flexible approach which allows users to licence the content they require from composers, songwriters and music publishers in a one-stop procedure (e.g., Wippit, iTunes, Napster). 2,000,000 legal digital music downloads were recorded in the UK from January – June 2004 (according to the Official Charts Company) and the rate is expected to increase considerably in the future.

Copyrighted material cannot generally be used without the owner’s permission, although there are certain exceptions. Limited use may be possible for non-commercial research, private study, criticism or review, reporting current events and teaching provided the author is “sufficiently acknowledged”.

iv
Copyright Legislation

The relevant UK legislation is the Copyright Designs and Patents Act 1988 (as amended in response to EC Directives and other legislation such as the Broadcasting Act 1990). 

Most recently, the Act was amended by the Copyright and Related Rights Regulations 2003, which implemented the Copyright Directive (October 2003). The Copyright Directive aimed to adapt and clarify existing copyright rules for the information society and e-commerce.

Copyright is also protected internationally, through a series of treaties, most notably the Berne Convention for the Protection of Literary and Artistic Works of 1886 and the WIPO
 Internet Treaties of 1996. This enables the reciprocal recognition of copyright between most countries. All World Trade Organisation (WTO) members agreed to most of the principles of the Berne Convention via their signing up to the Trade Related Aspects of Intellectual Property (TRIPS) Agreement 1994.

B
Database Rights 

Where there has been a substantial investment in a database, the investor may obtain database rights.  This prevents copying of substantial parts of the database. 

C
Patents

i
What are Patents?

Patents generally relate to inventions - new and improved products and processes that are capable of industrial application.  A patent gives an inventor the right for a limited period to stop others from making, using, selling or importing an invention without the inventor’s permission or a licence.  Effectively it is a bargain between the inventor and the state in which the inventor is allowed a short-term monopoly in return for allowing the invention to be made public.   Patents are about functional and technical aspects of products and processes.  Most patents are for incremental improvements in known technology – evolution rather than revolution.  The technology does not have to be complex but the following conditions must be fulfilled:- 

· the invention must be new i.e. there should be no public disclosure of the invention before the date of filing for patent (“prior art”) whether by the inventor or another party. 

· it must involve an inventive step (which must not be obvious or follow logically from what already exists) 

· it must be industrially applicable.  

Patented inventions are recorded publicly in patent documents which describe the invention in technical terms and define the scope of protection. If a patent is granted, it is then entered on the Patent Register. Patents are granted by the Patent Office in the UK and enforceable in a court of law.  Patents are territorial and give protection only in the country in which they have been awarded.   A patent can be altered or revoked if prior art is discovered.  Patent rights usually last up to 20 years but certain patents can be extended beyond this.

Patents differ from copyright in that they are true monopoly rights – others are prevented from making, using, selling or importing an invention without a licence or authorisation, even if they arrived at it independently.  However, obtaining patents is costly and time consuming and disclosure of the invention has to be made without any certainty that a patent will be granted. 
ii
Benefits of Patents

Patents can have a key role in building the ‘corporate value’ of a knowledge economy. The award of a patent can be seen to represent a bargain between the patent owner and society. The owner must pay certain fees and give full technical disclosure of the invention so that others may learn from the state of the art and build on the latest technologies. Patent registries therefore provide a good source of technical information for the general public.  Patenting an invention of course provides economic benefits to the patent owner and therefore encourages the investment and application of skills necessary to generate and disseminate new technologies which will be of benefit to society.

iii
Patents Legislation

The Patents Act 1977 repealed the Patents Act 1949 and gave effect to a number of international patents agreements.  The Patents Bill was given Royal Assent on 22 July 2004 to become the Patents Act 2004, but the provisions in the Act will not come into force until respective commencement orders are made.

The Copyright, Designs and Patents Act 1988 established a register of patent agents and detailed how the designations of patent agent and patent attorney were given.

The WIPO-administered Patent Cooperation Treaty (PCT) provides for the filing of a single international patent application, which has the same effect as national applications filed in the designated countries. An applicant seeking protection may file one application and request protection in as many signatory states as needed  

D
Trade Marks

i
What is a trade mark?

Trade Marks are for brand identity of goods and services, allowing distinctions to be made between different traders.  A trade mark is therefore any sign that can distinguish the goods and services of one trader from those of another.   It can include words, logos, colours, slogans, three-dimensional shapes and even sounds and gestures.  It is, in simple terms, a “badge” of trade origin. It is used as a marketing tool so that customers can recognise the product of a particular trader.  To be registrable in the UK it must also be capable of being represented graphically  - i.e. in words and/or images.

In order for it to be registrable, the Trade Mark must be:

· Distinctive for the goods and services for which it is to be registered;

· Not deceptive, or contrary to law or morality;

· Not similar, or identical to any earlier marks for the same or similar goods or services.

The basic idea of Trade Marks is that they enable ‘branding’ of products and services particular to the reputation of the company that has produced them.  This reputation may be built up over many years of trading, for example Coco-Cola, and is, in many cases seen to be a signifier of quality. The trade make is owned by the person or business who has registered the mark for the use of specific goods or services. A mark can be registered for a period of 10 years which is indefinitely renewable, subject to some requirements such as the payment of a fee. 

A trademark can be registered nationally for the UK at the UK Patent Office but also Community wide at the Office for Harmonisation in the Internal Market (OHIM) in Alicante, Spain. 

ii
Legislation

Current principle legislation is the Trade Marks Act 1994 which aimed to take account of the needs of industry and commerce, and align the UK with other countries, both in the EU and internationally. Unregistered Brands can also be protected by bringing an action for passing off.

E
Design Rights

i
What are Design Rights?

Design Rights relate to product appearance. A design refers to the appearance of part or the whole of a product and results from the features of the lines, contours, colours, shape, texture or materials of the product or its ornamentation.  Design rights arise in addition to the general copyright protection given to the work (see above for copyright). The legal categorisation under UK law mainly depends on whether the designs are registered or unregistered:  

ii
Registered Designs

Registered Designs applies to features such as lines, contours, colours, texture, shape, or materials of the product being applied to an article by any industrial process, and which in the finished form appeal to the eye. Based on the Registered Designs Act 1949 as amended by the Copyright, Designs and Patents Act 1988, the Registered Designs Regulations 2001 and the Registered Designs Regulations 2003, the registration of a design gives the owner a monopoly on their product design (i.e. the right for a limited period to stop others from making, using or selling a product to which the design has been applied, or in which it has been incorporated, without their permission). The main requirement for a design to be registrable is that it has to be “new.” The term for this monopolistic right is a maximum of five extended periods of five years (25 years) from the date of application. Registered designs can be protected in the EU, whilst unregistered cannot. 

iii
Unregistered Designs

Unregistered designs attract an intellectual property right which applies to original designs of the shape or configuration of a product which is not mere surface decoration, without the requirement to appeal to the eye. Two forms of unregistered design rights exist. The first covers the UK only and has been available since 1989. The second covers the whole of the European Community. The two forms co-exist, but differ from one another, so some designs may be protected by both rights, or only one, depending upon the circumstances. Advice will need to be sought on a case-by-case basis. Unregistered designs do not grant a monopoly right, but merely a right to prevent deliberate copying and the qualification criteria for protection is that the design needs to be original (and not “new”). The calculation of the term is also more complicated; broadly speaking an unregistered design last for 15 years after its first recording or 10 years after the product is first marketed. For the last five years of protection, others are entitled to use the design if the conditions are settled.  

F
Confidentiality / Trade Secrets and Geographical Indicators

Confidentiality is a legal duty to keep information from unauthorised people. English Courts have developed a liability for breach of confidentiality, the conditions for which are broadly-

· Information must have a quality of confidence

· The disclosure of information must import an obligation of confidence

· Unauthorised use of the information must have occurred

The remedies are similar to the ones for the infringement of IP rights, i.e. injunctions.  

Geographical Indicators relate a product or service to a specific geographical area or region.  Competitors located outside that area are prevented from using the geographical name to describe their products.  For instance, ham cannot be sold as Parma Ham unless it comes from the Parma region, irrespective of any similarities there might be in processing or quality. 

V
Trade related aspects of Intellectual property (TRIPS) Agreement 1994

The TRIPS Agreement is part of the GATT and Gats discussions in Uruguay and covers copyright, patents, trademarks, trade secrets, industrial designs, geographical indicia and integrated circuit layouts.  It was enacted in 1994 and represented the most important international agreement on copyright, patents and other intellectual property rules. TRIPS requires member states to provide strong intellectual property rights in many of these areas.  Under TRIPS: 

· Copyright terms must extend to at least 50 years after the death of the author;

· Copyright must be granted automatically, and not based upon any "formality", such as registrations or systems of renewal;

· Computer programs must be regarded as "literary works" under copyright law and receive the same terms of protection. 

· Exceptions to copyright (such as "fair use") must be tightly constrained;

· Patents must be granted in all "fields of technology" (regardless of public interest issues);

· Exceptions to patent law must be limited almost as strictly as those to copyright law;

· In each state, intellectual property laws may not offer any benefits to local citizens which are not available to the citizens of other TRIPS signatories.

VI
Useful websites

	Title and URL 
	Description 

	Intellectual Property 
www.intellectual-property.gov.uk 
	This UK Government IP website is an excellent source of information on the different kinds of IP and has links to relevant organisations. 

	UK Patent Office 
www.patent.gov.uk 
	The UK Patent Office has responsibility for policy and legislative developments in the area of IP.  Their website is an excellent source of information on all aspects of IP, plus a number of relevant links. 

	World Intellectual Property Organisation 
www.wipo.int 
	The World Intellectual Property Organisation was set up in 1967 to promote the protection of intellectual property through co-operation between states and collaboration with other relevant international organisations. 

	EC Industrial Property Pages

www.europa.eu.int/comm/internal_market/indprop/index_en.htm

	European Commission Internal Market pages on Industrial Property with information on patents, trade marks and designs.  It also covers recent developments,  the CII Directive and enforcement issues

	EC Copyright Pages

www.europa.eu.int/comm/internal_market/copyright/index_en.htm

	European Commission Internal Market pages on Copyright and Related rights, with information on the EU legal framework and other copyright issues.

	Chartered Institute of Patent Agents (CIPA) 

www.cipa.org.uk 
	CIPA is the professional body for patent agents in the UK.  Although its title refers only to Patents, CIPA members also act in Trade Marks, Designs and Copyright,.  Trade Mark Attorneys may belong to CIPA 

	Institute of Trade Mark Attorneys (ITMA) 

www.itma.org.uk 
	The professional body for Trade Mark Attorneys in the UK. It plays a significant role in promoting the importance of registering trade marks – extending the protection offered by registration and increasing the benefits it brings.  ITMA was established in 1934. 

	Trade Marks, Patents and Designs Federation (TMPDF)
www.tmpdf.org.uk
	The Trade Marks, Patents and Designs Federation represents the Intellectual Property interests of many British- based industrial companies, both large and small 


� � HYPERLINK "http://www.dti.gov.uk/innovationreport/" ��http://www.dti.gov.uk/innovationreport/�





2 Creative Industries Economic Estimates Statistical Bulletin, published by the DCMS, August 2004.  


The Creative Industries grew twice as fast as the whole of the economy between 1997 and 2002 and contributed £11.54 billion (4.2% of all goods and services exported) to the balance of trade in 2002.





� EU Study on the contribution of copyright industries to the EU economy, Final Report 20 October 2003 prepared for the EC’s Directorate General for the Internal Market by the Media Group, Business Research and Development Centre, Turku School of Economic and Business Administration, Finland.  





� World Intellectual Property Organisation, set up in 1967  to promote the protection of intellectual property throughout the world through cooperation among states and in collaboration with other international organisations. 
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